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February 10, 2006

ENLE W
Cynthia Turley m ;
Deputy Clerk of Supreme Court TEB 14 <608

State of Missouri e
Post Office Box 150 o e o
Jefferson City, MO 65102 R e

RE: STOPAQUILA.ORG et al, Appellants, vs. City of Peculiar, Missouri,
Respondent
Missouri Supreme Court Case Number: SC87302

Dear Deputy Clerk of the Supreme Court:

By your letter dated February 1, 2006, you ask the parties to file letter briefs
addressing the issue of how the final decision issued by the Missouri Court of Appeals in
Case Number WD65985 (Cass County v. Aquila) affects the application for transfer
pending in Supreme Court of Missouri Case Number SC87302, STOPAQUILA.ORG et
al, Appellants, vs. City of Peculiar, Missouri, Respondent, WD65000. Specifically, the
parties are directed to comment on whether the decision in WD65985 moots the
application for transfer in whole or in part.

In WD65000, the Court of Appeals for the Western District held that the revenue
bonds issued by the City of Peculiar were void. However, on information and belief, the
undersigned states that the City of Peculiar and Aquila, Inc., continue to treat the bonds
as being valid, obviously hoping that the Missouri Supreme Court will reverse the
deciston of the Missouri Court of Appeals rendered in WD65000.

In the decision issued in WD65000, it appeared that the agreement between
Pecubar and Aquila contained provisions allowing the bonds to be cancelled or the deal
to be unwound anytime until the end of 2005 (citing statements made by
STOPAQUILA.ORG). On information and belief, the undersigned states that the City
and Aquila have not cancelled the bonds and, in fact, all the payments that Aquila was to
make to the City during 2005 have in fact been made by Aquila to the City. We are
advised that $700,000 was paid by Aquila to the City, and the City has retained all of this
money.
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On information and belief, the undersigned states that the City and Aquila have
extended the agreement, so that the time to unwind the bond agreement will be some time
in the future. The City and Aquila are proceeding on the assumption that the Supreme
Court will somehow reverse the Court of Appeals decision, and the bonds which were
issued by the City last year and given to Aquila will then be deemed to be valid.

The deadline for declaring an April election has passed, and the City has not
placed this issue on the ballot. This means the City does not intend to put the matter to a
vote of the electors. See RSMO 115.125 and 115.121.

After the Court of Appeals issued its decision in WD65985, the case in which the
trial court issued an injunction to require that the power plant be torn down, Aquila
decided not to seek a transfer to the Missouri Supreme Court but rather to seek further
relief before the trial court.

Aquila is now seeking some kind of permission from the Missouri Public Service
Commission and possibly a special use permit from Cass County in the hopes that the
trial court will revise the injunction to allow the plant to remain. See February 9, 2006,
editorial in the Kansas City Star, attached hereto.

It appears to be the hope of the City and Aguila that two things will happen: first,
that somehow the trial court will allow the power plant to remain and, second, that
somehow the decision that voided the bonds will also be reversed. Therefore, we
continue to have a live controversy.

It is possible that this case may become moot after May 31, 2006. As the attached
editorial indicates, the trial court issued a stay of its injunction until May 31, 2006. If at
that time it appears that Aquila will not be able to get the permission that it believes it
needs to keep the power plant from being torn down, then perhaps the City of Peculiar
will cease in its efforts to finance this plant. However, even then it is not certain that this
case is moot, because the City could attempt to finance the plant at another location.

This case is not now moot. However, at some point in the future, it may become
moot. If it is deemed moot, then the decision of the Court of Appeals should be affirmed.
Under no circumstances should the Court of Appeals decision be overturned.

Wherefore, the undersigned on behalf of STOPAQUILA.ORG et al takes the
position that this case is not moot.
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Sincerely,
VAN HOOSER, OLSEN & EFTINK, P.C.
i
s / -
Mo %zktf\?
Gerard D. Eftink
GDE/ab
cc:  John Dods

E. Sid Douglas, David W. Bushek
James Thompson
Eric Cunningham
Morley Swingle
Stanley J. Waliach
C. Todd Ahrens
Allen Garner
Nathan Nickolaus
William D. Geary
Daniel Wichmer
Lisa Robertson
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Utility's ‘arrogance’
creates costly mess

quila badly bungied con-
A striction of its $140 million

power plant in niral Cass
County. .

Now the utility is scrarabling to
oy 1o get retroactive approval to
operate the plant, Because the
cornpany essentially lacked appro-
priate approval from the Missouri
Public Service Commission, a
judge recently ordered Aquila to
start tearing down the piant May
3L

Circuit Judge Joseph Dandurand
said Aquila was guilty of “arro-
gance” and “disregard for the law.”

So now the udlity has asked the
P5C to decide that the facility is
badly needed to supply power to
customers and must be kept in ser-
vice.

PSC officials are gathering infor-
ration on the request, with a deci-
sion expected in a few months.
Even if the commission approves
Aquila's application, however, the
courtroom wrangling may contin-

ue.

Aquila caused this convoluted
mess by maintaining that a 1938
state certificate allowed it to build
whatever it needed to serve cus-
tomers. The company never re-
ceived zoning approval or a build-
ing permit for the plant. That
greatly irritated Cass County offi-
cials and neighbors of the facility,
which covers 37 acres. Legal fire-
works folowed,

The PSC eventually may approve
continued operation of the plant.
Even if that happens, Aquila would
have plenty of fence-mending to
do.

The state commission should
make it clear to all utilities operat-
ing in Missouri that they should
work with cities and counties be-
fore erecting future power plants.

And if the facility has to be tomn
down? Then Aquila — and its
shareholders and ratepayers — will
have learned a very expensive Jes-
s0m.

To reach the Edirorial Board, call (816) 234-4885.
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